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Case No. 20150584-CA 
INTHE 
UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plain.tiff! A ppellee, 
v. 
JAIME A. HERNANDEZ, 
Defendant/ Appellant. 
Brief of Appellee 
STATEMENT OF JURISDICTION 
Defendant appeals from a sentence following guilty pleas for 
attempted theft by receiving stolen property, possession of a controlled 
substance, aggravated assault, and failure to respond to an officer's signal to 
stop, all third degree felonies. This Court has jurisdiction under Utah Code 
section 78A-4-103(2)(e). 
STATEMENT OF THE ISSUE 
When police came upon Jamie A. Hernandez-who had absconded 
from probation supervision-Hernandez tried to evade capture using a 
stolen Mercedes Benz. The police used two cruisers to box in the Mercedes, 
but Hernandez ra1nmed into the cruisers and escaped, leading police on a 
high-speed chase before abandoning the car and continuing his flight on 
foot. When the police finally caught him, he was carrying 
methamphetamine. Hernandez pleaded guilty to four third-degree felonies 
and the court sentenced him to prison. 
Did the sentencing court abuse its discretion by sentencing 
Hernandez to prison rather than placing him on probation? 
Standard of Review. Sentencing decisions are reviewed for abuse of 
discretion. State v. Helms, 2002 UT 12, if 8, 40 P.3d 626. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
There are no dispositive constitutional provisions, statutes, or rules at 
issue in this appeal. 
STATEMENT OF THE CASE1 
Hernandez challenges the court's decision to sentence him to prison 
rather than place him on probation. Heinandez was sentenced on June 23, 
2015, after pleading guilty to four third-degree felonies. R39, 41-42, 47-49, 
82-83. 
Hernandez was on probation for two drug offenses when he 
committed the instant offenses. R73. But he had absconded from probation. 
1 Because Hernandez waived his preliminary hearing and pleaded 
guilty, the facts are taken from the statement of probable cause, 
Hernandez's statement in support of his guilty plea, and the presentence 
report. 
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RS0, 73. On January 24, 2015, police officers went to a 7-Eleven parking lot 
to investigate a Mercedes Benz that matched the description of a reported 
stolen car. RS0. The officers saw Hernandez, whom they recognized, get 
into the Mercedes. RS0, 69. Activating their lights, the officers used their 
cruisers to box in the Mercedes. RS0. Hernandez rammed the Mercedes 
into four cruisers and the car of a bystander, providing Hernandez an 
opening to escape. RS0, 69. Hernandez led the police in a high-speed chase, 
with speeds reaching 100 mph, in which Hernandez struck another police 
cruiser, running it off the road. RS0. Hernandez eventually abandoned the 
Mercedes and fled on foot. RS0. When the police found him hiding on a 
garage roof, they arrested him, searched hhn, and found over 24 grams of 
marijuana and 2 ounces of methamphetamine. R51, 69. 
The State initially charged Hernandez with ten counts: theft by 
receiving stolen property, a second degree felony; two counts of possession 
of a controlled substance with intent to distribute, second and third degree 
felonies respectively; four counts of aggravated assault, third degree 
felonies; failure to respond to an officer's signal to stop, a third degree 
felony; failure to stop at the command of an officer, a class A misdemeanor; 
and interference with an arresting officer, a class B misdemeanor. Rl-3. 
Hernandez pleaded guilty to four third-degree felonies: attempted theft by 
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receiving stolen property, see Utah Code §76-6-408 (West 2015); possession 
of a controlled substance, see Utah Code §58-37-8(2)(a)(i) (West Supp. 2014); 
aggravated assault, see Utah Code §76-5-103 (West Supp. 2014); and failure 
to respond to an officer's signal to stop, see Utah Code §41-6a-210 (West 
2013). R39, 41-42, 47-49. 
A presentence report (PSR) was prepared, detailing Hernandez's 
extensive criminal history, which often involved violent crimes. R57-61. 
Several of his prior convictions resulted in probation, including the most 
recent probation term from which Hernandez had absconded when he 
committed the present offenses. R57-61, 71-73. The PSR acknowledged 
Hernandez's positive family support, his desire to become a barber, his 
prior substance abuse treatment, and his professed commitment to reform. 
R68, 70, 73, 74. But given Hernandez's track record, the investigator 
c01npleting the PSR was incredulous of Hernandez's commitment to 
reform. R70. Ultimately, the PSR recommended a prison sentence due to 
the violent nature of the present and past offenses and Hernandez's 
continued drug use. R67. 
At the sentencing hearing, defense counsel stated that Hernandez had 
completed the Correctional Addiction Treatment Services (CATS) program 
and had taken advantage of "whatever else has been available to him" as far 
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as substance abuse programs. R104. She noted that Hernandez had "never 
had the opportunity to be in an inpatient program." R104. She asked the 
court to place Hernandez on probation and give him the opportunity to 
complete an inpatient program, which would require him to spend about a 
year and a half in jail because of the long waiting list for the program. R104. 
Hernandez also addressed the court, asking for the opportunity to do an 
inpatient program and adding that he "wanted to take accountability for 
[his] mistakes" and that he was "ready to change [his] life." R106. 
Citing Hernandez's prior criminal history- particularly those 
involving drug offenses committed with firearms- the sentencing court 
responded that Hernandez had been given an opportunity to avoid prison 
and change his life when he recently was placed on probation and ordered 
to complete the CATS program. R107. The court explained that Hernandez 
had been given "the opportunity really of the same thing that you' re asking 
for today, and that is a meaningful in-custody program." R107. The court 
found that Hernandez's actions belied his commitment to change and 
demonstrated that it was time "to move past" probation. R107. The court 
ordered Hernandez to pay restitution and sentenced him to zero to five 
years ilnprisonment on each count, to run concurrently with each other but 
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consecutive to whatever term would later be imposed for his violation of 
probation in the other case. R82-83, 107-08. 
Hernandez timely appealed. R85. 
SUMMARY OF ARGUMENT 
Hernandez contends that the sentencing court abused its discretion 
by declining to place him on probation. He argues that the court did not 
adequately consider his rehabilitative needs, his amenability to treabnent, 
the efforts he has been making, his remorse and acceptance of 
responsibility, and his positive attitude toward effectively completing 
probation. 
Hernandez implicitly acknowledges-as he must-that the 
sentencing court did consider those factors. He takes issue only with the 
court's weighing of the relevant sentencing factors. But Hernandez cam1.ot 
show that no reasonable sentencing judge would conclude that his prior 
criminal history and failure to take advantage of prior opportunities to 
change when placed on probation weighed in favor of imprisonment for 
these violent crimes. 
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ARGUMENT 
THE SENTENCING COURT ACTED WELL WITHIN 
ITS DISCRETION WHEN IT SENTENCED 
HERNANDEZ TO PRISON RATHER THAN PLACING 
HIM ON PROBATION. 
Hernandez contends that the sentencing court failed to "adequately 
consider" five intangible factors favoring probation: his rehabilitative 
needs, his amenability to treatment, the efforts he has been making, his 
re1norse and acceptance of responsibility, and his positive attitude toward 
effectively completing probation. Aplt. Br. at 8-10. Hernandez focuses in 
particular on the fact that he had never received an opportunity to obtain 
intensive inpatient substance abuse treatment. Aplt. Br. at 9. Hernandez 
argues that the court's weighing of these factors rendered his sentence 
inherently unfair. 
The sentencing court considered those five factors - as Hernandez 
implicitly acknowledges. But Hernandez ignores the competing factors that 
supported the court's sentence, namely the nature of the crime; Hernandez's 
significant, violent prior crhninal history; and his persistent recidivism after 
having been placed on probation 1nultiple times. Hernandez cannot show 
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that the court's balancing of all relevant factors was umeasonable and 
rendered the result inherently unfair. 
"A sentence in a criminal case should be appropriate for the 
defendant in light of his background and the crime committed and also 
serve the interests of society which underlie the criminal justice system." 
State v. McClendon, 611 P.2d 728, 729 (Utah 1980). However, the court's 
sentencing decision "necessarily reflects the personal judgment of the 
court." State v. Gerrard, 584 P.2d 885, 887 (Utah 1978). 
Sentencing courts traditionally have "wide latitude and discretion in 
sentencing." State v. Woodland, 945 P.2d 665, 671 (Utah 1997). A sentence 
will not be overturned unless the sentencing court bases its decision on 
some wholly irrelevant or improper factor, fails to consider all legally 
relevant factors, imposes a sentence that exceeds statutory or constitutional 
limits, or otherwise rules in a manner so inherently unfair that the sentence 
is an abuse of discretion. State v. Helms, 2002 UT 12, if 8, 40 P.3d 626; State v. 
Sibert, 310 P.2d 388,393 (Utah 1957); State v. Sotolongo, 2003 UT App 214, ,I3, 
73 P.3d 991. And absent a showing to the contrary, this Court must 
presume that the sentencing court considered all relevant factors and did 
not consider irrelevant ones. See Helms, 2002 UT 12, ,I,I11-12; see also State v. 
Robison, 2006 UT 65, ,r21, 147 P.3d 448 (discussing presumption of regularity 
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attaching to court rulings). In short, a sentencing court abuses its discretion 
only when "no reasonable [person] would take the view" adopted by the 
sentencing court. State v. Valdovinos, 2003 UT App 432, 114, 82 P.3d 1167 
(alteration in original) (internal quotation marks omitted). 
Defendants have no right to probation. State v. Munguia, 2011 UT 5, 
,I24, 253 P.3d 1082. Rather, the sentencing court may grant probation in its 
discretion. Id. That is because the "granting or withholding of probation 
involves considering intangibles of character, personality and attitude, of 
which the cold record gives little inkling." Sibert, 310 P.2d at 393; accord 
State v. Killpack, 2008 UT 49, ,158, 191 P.3d 17; see also State v. Rhodes, 818 P.2d 
1048, 1051 (Utah Ct. App. 1991) (" [T]he discretionary ilnposition of 
probation rests in many cases upon subtleties not apparent on the face of a 
cold record .... "). Furthermore, these intangibles must be "considered in 
connection with the prior record of the accused," Sibert, 310 P.2d at 393, 
along with considerations of "rehabilitation[,] ... deterrence, punishment, 
restitution, and incapacitation," Rhodes, 818 P.2d at 1051. Ultimately, the 
sentencing court must exercise its discretion i11 determining what it believes 
"will best serve the ends of justice and is compatible with the public 
interest." Id. 
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As stated, Hernandez does not claim that the sentencing court failed 
to consider any required factor. Nor could he. Hernandez's complaint is 
that the sentencing court did not "adequately" consider factors favorable to 
him. Aplt. Br. at 8-11. In other words, Hernandez disagrees with how the 
court assessed and weighed the competing factors. But mere disagreement 
with the sentencing court's assessment is not enough. Hernandez must 
show that "no reasonable [person] would take the view" adopted by that 
court. Valdovinos, 2003 UT App 432, ifl4 (alteration in original) (internal 
quotation marks omitted). 
He cannot make that showing here. The sentencing court balanced 
the various factors weighing for and against prison, including his history of 
substance abuse and substance abuse treatment, and Hernandez's assertions 
that he was remorseful, that he was amenable to treatment, that he had been 
making efforts to change, and that he was motivated to change. But the 
sentencing court implicitly found Hernandez incredible. See State v. 
Goodman, 763 P.2d 786, 788 (Utah 1988) (noting appellate courts give '" due 
regard ... to the opportunity of the trial court to judge the credibility of the 
witnesses"' (quoting Utah R. Civ. P. 52(a))). It noted that Hernandez had 
been given opportunities to change in the past-likely as a result of prior 




The court concluded that it was time to move beyond probation and impose 
a more significant punishment for Hernandez's violent crimes. R107. 
The sentencing court also apparently concluded that the difference 
between inpatient substance abuse treatment and "a meaningful in-custody 
program" was not significant enough to overcome the factors weighing in 
favor of imprisonment. R107. Hernandez has not shown that conclusion to 
be unreasonable or arbitrary. If Hernandez truly is committed to change, 
nothing precludes him from obtaining his own intensive inpatient substance 
abuse program after being released from prison if he is not satisfied with 
the treat111ent he receives there. 
Having absconded from probation, Hernandez used a stolen vehicle 
to smash his way out of a blockade, hitting an innocent bystander's car in 
the process, and then led police on a high-speed chase where he ran another 
police cruiser off the road. R50. Hernandez points to nothing inherently 
unfair or unreasonable about the sentencing court's conclusion that he had 
not earned the right to yet another chance at probation-and State-provided 
inpatient substance abuse treatment-in light of all the factors weighing in 
favor of imprisonment. See Killpack, 2008 UT 49, ,f 59 ("[O]ne factor in 
mitigation or aggravation may weigh more than several factors on the 
opposite scale." (internal quotation marks omitted)). Nor is the sentence 
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rendered an abuse of discretion by virtue of Hernandez's weighing the 
factors differently than the sentencing court. See id. ,r,rs9-61 (rejecting 
defendant's claim that mitigating factors considered by the sentencing court 
should have weighed in favor of probation). In short, the sentencing court 
acted well within its discretion when it detennined that Hernandez's 
supposed commitment to change was insincere and so sentenced him to 
prison for his violent crimes. 
CONCLUSION 
For the foregoing reasons, the Court should affirm. 
Respectfully submitted on March 16, 2016. 
SEAN D. REYES 
Utah Attorney General 
WILLIAM M. HAINS 
Assistant Attorney General 
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